OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

donorcble Bascom Giles
Commissioner, General Land Ofrice
Austin, Texas

Dear Sir: Opinion nNo. 0=3758
Re: Rright of lessee under "Helinquish-

ment Act" lease to refund of
bonus vaid State r lease ror-

payment of qtal} and right to
refund of Qi neyr lease

Inis will acknowled er of
July 11, 1941, wherein you I S de-
cartment ucon the ouestige i . gPder

Lo oresest ali o tre ooy
gu-ote from your letter zs

Jo AShton, a reme sole,
gds lez:ze coveringz said
k A~42, to Clifrord
year>, said lease
enn U. Asnton, being.

6 10 years Ifrom tne exvira-
lease neld by tne Amnerzda

d uoon tne Ill‘ﬂ; of & pnotostsz tl” cooy
yase i the Lana Office marca 25, 1938,
et upr in :r.izeral File do, 23272 in tne
Clifford Ashton.

"On March 25, 1938, Clifford Asaton paid into
tnis office $160.00 a5 bonus on s2id lease 23272,
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"On April 6, 1938, tnis lease was endorsed
as forfeited by Bert V. Bollin-~er, thnen Acting
Commissioner, on the ground of non-payment of
rentels. You will notice that tais lease was
not effective until June 2, 1937. Avparently
the first rental date would be June 2, 1238,

"After the forfeiture, Glenn O. Ashton and
Mrs, Dora sdoberts, both feme soles, acting in-
dividually and as agents for the State of Texss,
executed a private oil and gas lease on tnis
land to Clifford Ashton for a primary term of
10 years. This lease was filed in tne Land Ofiice
April 15, 1938, and a bonus of $654.00 was paid
thereon.

"yvpr, Clifford Ashton has requested of tais
office a refund of eitner the $160.00 bonus paid
under lezse 23272, winicn was forfeited on April
6, 1938, or tne 054.00 bonus paid under tne lease
executed April 6, 1938, on the grounds that he is
being forced to vay two bonus payments on what
amounts to the same leasse, and that tne forfeiture
of tne oririnal lease was erronsous for tue resson
that rentzals were not yet due tihereon at tue tiae
of forfeiture,

"1 would eppreciate the benefit of your opinion
upon the following question:

"Is Clifford Asnton entitled to a refund of
eitner of the above mentioned sums according to
the facts set out nerein?®

You enclosed a pnotostatic copy of Lease No. 23272,
wiaich we have examined in connection with your request. We
acknowledge receint also of your certificate stating tne facts
outlined in your letter,

You do not so state, but it is apparent from the
facts contained in your letter that the tract of land involved
is public free school land sold by the State to Glenn O.
Ashton, or her predecessor in title, under a mineral classi-
fication. The minerals in and under school land, which was
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duly classified as mineral land by tne Commissioner prior
to sale, are reserved to tae school fund of the State. See
Article 5310 R. C. S., 1925.

We shall hereaiter refer to the 1 zse filed in
the Land Ofrice on Marc.. 25, 1238, as the first lease and
to the lease filed there on April 15, 1938, as the second
lease.,

Without going into the v& idity or propriety of
tne Commissiocner's action in forreiting tne first lease, we
zre of tne opinion that he may not return any of tne Ifunds
paid into tne school fund under eitner or tne two leases ia
cuestion.

* The Commissioner oif tne General Land Office nas
only sucn vowers as are conferred upon nim by the v“onstitu-
tion and Statutes. See Article 5251 and 5307 (4. C. S.
1925); 34 Tex. Jur. 31; and cases cited.

"No authority can be exercised by tne voumissioner
ot tne Censrzl Land Office excevt such as 1s c¢cnferrea °n
cim by law." St-te v. Aoblison, 113 Tex, 302, 30 ..

292, 297.

g

i)

r

de heve diligently examined tne Constitution and
Statutes of tnis State and have found no provision wnich
autnorizes tne Commnissioner to return the woney in question.

Article 5411 provides for the return by tne comp=-
troller of money wnich "hes been in good faith paid into the
State Treasury upon lands for taxes, lease and opurcnase money,
for wnich, on account of conflicts, erroneous surveys, or
illecal szles, patents cannot legally issue™ or upon wnich
patents are legally cancelled.

The article clesrly apviies only to situations
wnere tne State could not or did not vest le~al title in the
purchaser of land and is so limited in its scope., It neitner
covers tne situation you outline expressly nor does it im-
pliedly extend to it.

Altnough, we consider what we have stated a suffi-
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cient bar to a return by tne Commissioner of eitner sum to
the lessee, we wish to mention anotner factor in the partic-
ular transactions you nave outlined, wnich would prevent a
recovery by the lessee,

When tne forfeiture of tne first lease occurred,
the lessee had tne right to compel the commissioner, if that
official had acted erroneously, to re-instate the lease. 34
Tex., Jur. 31l.

Instead of pursuing the remedy provided by mandamus,
the lessee under the facts you have submitted proceeded to
secure the second lease and to file same with the Land Office.
This second lease could have had no vestige of validity so
long as the first lease was valid and outstanding. The lessee
must, therefore, be held to nave acquiesced in tne forfeiture
by the Commissioner. See Watts v. Cotton, 26 Civ. App. 73,

62 S. W. 931.

In the case cited above, there was involved an app-
lication for a grazing lease on certain scnool land under the
provision of Sayles!' Ann, Civ. St., Art. 4218r and 4218s, now
Article 5336, &. C. 3., 1925, Tnis application was erroneous-
ly rejected by the Commissioner and the Court of Civil Agpeals
disposed of the question in the following language:

", . . For correction of tais error he (the
applicant) doubtless had a remedy by mandamus against
the commissioner of the general land office; but, so
far from pursuing that remedy, he must be neld, under
the facts of thnis case, to have acquiesced in the
erronecus ruling of the commissioner, however, much
he may have dissented from it, . . ." Watts v.
Cotton, supra.

In Borchers v. Mead (Civ. App. 1897) 43 S. W. 300,
error denied, the court had before it the stztus of a grzazing
lease wnich had been erroneously cancelled by tne Land Commis-
sioner. Tne validity of a award of school land hinged upon
the effect of the cancellation of the prior lease, -~ if the
cancellation was invalid, the award was void.
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dolding that the award was valid and binding, the
court of Civil Appeals declared tnat even though it be granted
tnat the lease, under the facts, should not nave been cancelled,
"It is yet clear that it was in fact cancelled."™ Tne lease,
heving been eliminated by the cancellation, it was neld to
constitute no bar to the validity of tne award.

Under the same reasoning, tne first lease to mr,
Asnton having been forfeited, tne second lease must be held
vzlid under tne facts you nave submitted.

Tue endorsement of forfeiture placed uvon-tne first
lease by the Commissioner and the acquiescence in tnat action
by the parties to the lease as shown by trneir immediately
entering into a new lezse and by taeir not exercising tneir
remedy of mandamus, effectived y terminated the first lease,
so far as the lessee was concerned. There can, therefore,
be no question as to return of tne bonus raid on tne second
lease.

We are also of tne opinion tnet the lessee is in
no rosition to demand a return of tiie bonus paid on tne first
lezse. That lerzse vas executed on June 1, 1930, and recited
thet it was to run for ¢ term oi ten years from June 2, 1237.
Tne lease was forfeited on Avbril 6, 1932, by the Land Commiszion-
er. It is thus apparent tnat that lezse was outstsnding, un-
forfeited, for more than twenty-two montns from tne date of
its execution, and for more tnan ten montns arter tne date it
was to tzxe efisct. Even viewing the situation in the light
contended by tne lessee, tiiat is, tnat tne lease was not per-
mitted to remain in effect for aa entire year after June 2, 19237,
tne fact remains tnat it was outstanding, unforfeited, .or
substantially one year from tne d2zte it purported to become
effective. Clearly, under these fects, tne lessee would not
be entitled to a return of tne $160.00 bonus,

nowever, we are not willing to concede tnat tane Com-
missioner acted erroneocusly in forfeiting tnat lease on April
o, 1738. On tae coatrary, it is our conviction tnat tie Com-
missioner's action was proper and timely, for the reasons
wnica we shall now point cut,.
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We quote from the deferred rental clause of the
lease dated June 1, 1936, as follovs:

"If operations for the drilling of s well for
0il or gas are not commenced on said land on or -
before one year from this date, this lease shall ter-
minate as to both parties, unless the lessee shall,
on or before one ¥a&r from this date, pay or temder
to the lessor or for the lessor's credit in the
Trent 3tate Bank at Goldthwaite, Texas, * * * the
sum of fifty cents rental per acre, vhich shall
operate as rental and cover the privilege of defer~

ring commencement of drilling operations for a per-
1od of one year." (Emphasis supplied.)

Unquestionably, under the authorities, the date re-
ferred to in the underlined phrases of the quoted portion of
the lease, is the date upon vhich the lease was executed.

The phrase "this date"”, appearing in e written in-
strument, refers to the date of execution of the instrument.
It has the same meaning as "the present date." Covey v. Town
of Waynoka, 284 P, 293, 294, 141 Okl. 154; Harrson v. Reed,
1%5 ,Pésisg, 160, 81 Okl. 149; 41 Words & Phrases (Perm. ed.)
583, .

A similar expression, "this day”", has been held to
refer to the time the writing was entered into by the parties,
Renshavw v, First Nat, Bank, {Tenn.) 63 8. W. 194,

The date upon which the instrument was entered into
is ;e{lout,in the first paragraph of the lease, which we gquote
as follovws:

"This agreement made and entered into the 1st
day of June 1%36; by and between Glenn 0. Ashton,
& Fbme sole, © l1ton County, Texas, hereilnafter
called lessor * * ¥ . and Clifford Ashton, * % #
hereinafter called .lessee.” (Emphasis supplied.)

"1t is obvious, therefore, that under the express
terms of the lease, the first rental wvas due and payable
one year after Jume 1, 1936, being June 2, 1937, and that
such payment was more than %on months past due on April 6,
1938, vhen the Commissioner forfeited the lease.
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We find no language in the ifnstrument which may
be construed as making suoh rental due and payable one year
after the date the lease vas to go into effect., If the
parties intended that the first rental vas to become due one
yoar after the alleged effeotive date, they have not expressed
such intent in the instrument,

The only portion of the lease which scontains language
referring to the slleged effective date is the following para-
graph, which we quote:

"The said lessor, Glenn 0. Ashton, being agent
for the State of Texas, in the leasing of sald lands;
and it is further agreed that this lease shall run
for a term of ten years from the expiration of the
original lesse, held by the Amarada Pet. Corporation,
vhich expires on June 2, 1937."

This paragraph is susceptible of the interpretation
that it merely sets out the term of the lease and not its
affective date., It doces not state definitely that June 2,
1937, is the effective date of the lease, :

Hovwever, granting that the parties intended that
the lease go into effect on that date, the instrument no-

vhere declares that the deferred rentel payments should date
from that time.

The unexpressed intent of the partles camnot supplant
the clear intent stated in the instrument. Parol evidence
aliunde ocannot vary the express terms of the instrument. 17
Tex. Jur. 862, Sec, 391.

It is, therefore, the opinion of this departmeunt
and you are so advised, that Clifford Ashton 1s entitled to
neither of the refunds he olaims,

Trusting that we have fully answered your inquiry,

we &are

APPROVED AUG 7, 1941 Yours very truly

/s/ Grover Sellers ATTORNEY GENERAL OF TEXAS

FIRST ASSISTANT By /s/ Peter Maniscalco

ATTORNEY GENERAL Peter Maniscalco
Assistant

PM:1h

APPROVED OPINION CCMMITTEE
By B. G. Chairman



